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PRELIMINARY STATEMENT

Lead Counsel's moving papers claim that Spectrum's marketing materials are misleading,
and that Spectrum has confused and harmed the merchant class. Spectrum's response details the
sources for its challenged statements, which include statements made by Lead Counsel, publicly-
filed documents describing the settlement process, and Spectrum's experience in the claims
processing business. With the claims process now underway, it is quickly becoming apparent
that Spectrum's concerns about the process are well-founded and shared by many class members.
Lead Counsel has recently indicated as much in requesting an extension of the deadline for
submitting challenges. See Declaration of Wendy H. Schwartz, dated Oct. 7, 2005 ("Second
Schwartz Decl."), Exh. A.!

Only one of Spectrum's fact-based statements was not correct, and in that instance
Spectrum explained the error, and that it has been corrected. In reply, Lead Counsel seizes upon
this one error to wildly accuse Spectrum of "admit[ting] that it has misrepresented the Plan of

Allocation . . . to frighten class members," Reply Mem. at 1,? and that it "intentionally misled"

! Following on Lead Counsel's request, Spectrum agreed that the challenge deadline should be extended, and also
asked the Court to synchronize the deadlines for filing challenges and accepting estimates. Second Schwartz Decl.,
Exh. B. Instead of advising the Court of its view on this suggested additional extension, Lead Counsel objected to
Spectrum making such a request, contending that only Lead Counsel should have access to the Court. Id., Exh. C.
But interested parties can always petition the Court, which is the ultimate arbiter of all issues under the Settlements.
See, e.g., Second Schwartz Decl., Exh. D (granting request by individual class member for class notice regarding
claims process in Spanish).

? "Reply Mem." references the Reply Memorandum Of Law In Support Of Lead Counsel's Motion To Enjoin
Spectrum Settlement Recovery, dated Oct. 3, 2005. The Memorandum Of Law In Support Of Lead Counsel's
Application For An Order To Show Cause, dated Sept. 9, 2005 is referenced as "Initial Mem." and the
Memorandum Of Law In Opposition To Lead Counsel's Motion Regarding Spectrum Settlement Recovery LLC,
dated Sept. 26, 2005 is referenced as "Spectrum Response Mem."
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Class Members." Id. But Spectrum has admitted no such thing, as made plain by Lead
Counsel's failure to cite any evidence whatsoever in support of these accusations.?

Spectrum has likewise not stated that the claims process is being run by Visa or
MasterCard. See Reply Mem. at 16. Indeed, in its complaints about Spectrum's supposed slights
impugning the Claims Administrator, Reply Mem. at 17, Lead Counsel acknowledges
Spectrum's statements that the Claims Administrator -- not Visa or MasterCard -- is calculating
the estimates. It is evident, when read in context, that Spectrum's statements regarding the
"Visa/MasterCard estimate" are merely shorthand for estimates based on the database obtained
from Visa (previously planned to also include data from MasterCard). See, e.g., Declaration of
Lloyd Constantine, dated Sept. 9, 2005, Exh. C at 25 (referencing "Visa/MasterCard estimate" on

same page as "the Claims Administrator's calculations"); 35 (referencing "'offer' generated by
MasterCard and Visa" on same page as "'offer' provided to you by the Settlement Administrator
who is dependent upon the MasterCard and Visa databases").

Lead Counsel's inflammatory characterizations of Spectrum's statements and motives are
entirely of Lead Counsel's own creation, and show a palpable anger at Spectrum that begs the
question -- what exactly is Lead Counsel seeking to protect? Lead Counsel makes no evidentiary
showing that class members need protection, as it provides no actual complaints from merchants
that have signed on with Spectrum.* At bottom, Lead Counsel is attempting to shut down

perceived negative comments by Spectrum questioning how well the claims process will work.

See, e.g., Reply Mem. at 2-4; Initial Mem. at 9-10. But a court cannot enjoin speech simply

* This is what Spectrum said: "[t]o its knowledge, Spectrum made only one statement regarding database flaws that
it subsequently determined to be incorrect,” Spectrum Response Mem. 20, and "Spectrum no longer questions
whether debit and credit are separately accounted for." /d. at 21.

* Lead Counsel's claim that it is "besieged" by class members confused by Spectrum's supposedly misleading
staternents appears only in its brief (see Reply Mem. at 9), with no citation to any evidence.



