
United States District Court,
E.D. New York.

In re VISA CHECK/MASTERMONEY ANTITRUST
LITIGATION.

No. 96-CV-5238 (JG).

Feb. 22, 2000.

Large retailers, joined by a number of smaller merchants
and three retail associations, brought antitrust action
challenging rules issued by credit card associations that
required stores accepting their credit cards to also accept
their debit cards. On plaintiffs' motion for class certification,
and defendants' motion to strike the opinion of plaintiffs'
expert, the District Court, Gleeson, J., held that: (1) opinion
of plaintiffs' economic expert would not be stricken on
Daubertgrounds; (2) plaintiffs met their burden of showing
that injury in fact was susceptible to common proof and that
class treatment was therefore appropriate; (3) plaintiffs
established that a class action was superior to any other
means of adjudication; and (4) suit was maintainable as a
class action under section of class action rule authorizing
class action if injunctive relief is appropriate with respect to
the class as a whole.

Plaintiffs' motion granted; defendants' motion denied.

West Headnotes

[1] Federal Civil Procedure 172
170Ak172 Most Cited Cases

A court at the class certification stage should not delve into
the merits of an expert's opinion, or indulge "dueling"
between opposing experts.

[2] Evidence 508
157k508 Most Cited Cases

[2] Evidence 555.2
157k555.2 Most Cited Cases

Under the Daubert standard, judges are charged with
ensuring that expert testimony both rests on a reliable
foundation and is relevant to the task at hand.Fed.Rules
Evid.Rule 702, 28 U.S.C.A.

[3] Evidence 555.2
157k555.2 Most Cited Cases

In fulfilling Daubert "gatekeeper" role, a judge is charged
with making a preliminary assessment of the testimony's
reasoning or methodology and whether that reasoning or

methodology properly can be applied to the facts in issue.
Fed.Rules Evid.Rule 702, 28 U.S.C.A.

[4] Evidence 555.2
157k555.2 Most Cited Cases

Factors to consider in aDaubert inquiry include: (1)
whether the theory can be and has been tested according to
the scientific method; (2) whether the theory or technique
has been subjected to peer review and publication; (3) in the
case of a particular scientific technique, the known or
potential error rate; and (4) whether the theory is generally
accepted.Fed.Rules Evid.Rule 702, 28 U.S.C.A.

[5] Evidence 555.2
157k555.2 Most Cited Cases

The Daubertgate-keeping function applies even in the case
of a non- scientific expert; in such cases, theDaubertfactors
may or may not be applicable; the gatekeeping inquiry must
be tied to the facts of a particular case.Fed.Rules Evid.Rule
702, 28 U.S.C.A.

[6] Federal Civil Procedure 172
170Ak172 Most Cited Cases

Opinion of plaintiff's economic expert would not be stricken
at class certification stage of antitrust action, onDaubert
grounds, where defendants did not show that expert failed to
rely upon the type of methodology and data typically used
and accepted in such cases, and gravamen of defendants'
motion was that they and their expert disagreed with
opinion of plaintiff's expert.Fed.Rules Evid.Rule 702, 28
U.S.C.A.

[7] Federal Civil Procedure 165
170Ak165 Most Cited Cases

Class action device is designed for cases in which the issues
involved are common to the class as a whole and when they
turn on questions of law applicable in the same manner to
each member of the class; in such cases, a class action can
conserve the resources of both the courts and the parties.

[8] Federal Civil Procedure 172
170Ak172 Most Cited Cases

The party seeking to certify a class bears the burden of
establishing the prerequisites of the class action rule.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

[9] Federal Civil Procedure 171
170Ak171 Most Cited Cases

A court may certify a class action only if it is satisfied, after
a rigorous analysis, that the class action rule's prerequisites
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have been established.Fed.Rules Civ.Proc.Rule 23, 28
U.S.C.A.

[10] Federal Civil Procedure 172
170Ak172 Most Cited Cases

Class action analysis will inevitably be enmeshed in the
factual and legal issues comprising the plaintiff's cause of
action; in some cases, it may be possible to conduct the
required inquiry by looking no further than the pleadings,
but in other instances, the court may be required to probe
behind the pleadings before coming to rest on the
certification question, and it may even be necessary to
conduct discovery to establish a sufficient evidentiary
record from which to make the class determination.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

[11] Federal Civil Procedure 174
170Ak174 Most Cited Cases

Notwithstanding district court's ability to look beyond the
pleadings on motion for class certification resolution of a
class certification motion should not become a preliminary
inquiry into the merits of the case.Fed.Rules Civ.Proc.Rule
23, 28 U.S.C.A.

[12] Monopolies 17.5(2)
265k17.5(2) Most Cited Cases

In the context of an antitrust claim, "tying" is an agreement
by a party to sell one product but only on the condition that
the buyer also purchase a different or tied product.

[13] Monopolies 17.5(7)
265k17.5(7) Most Cited Cases

A plaintiff must establish four elements to establish a
defendant's liability for tying under a "per se" theory: (1) the
alleged arrangement must affect a substantial amount of
interstate commerce; (2) the two products must be distinct;
(3) the defendants must have actually tied the sale of the
two products; and (4) the seller must have appreciable
economic power in the tying market. Sherman Act, § 1, as
amended,15 U.S.C.A. § 1.

[14] Monopolies 12(1.10)
265k12(1.10) Most Cited Cases

If the plaintiff in an antitrust action fails to establish the
elements of a per se tying claim, it still may prevail under
the "rule of reason" if it can demonstrate that the challenged
arrangements are unreasonable in light of their actual effects
on the market and their pro-competitive justifications.
Sherman Act,§ 1, as amended,15 U.S.C.A. § 1.

[15] Monopolies 12(1.3)

265k12(1.3) Most Cited Cases

To win on an attempt to monopolize claim under the
Sherman Act, a plaintiff must show: (1) that the defendant
has engaged in predatory or anticompetitive conduct with
(2) a specific intent to monopolize and (3) a dangerous
probability of achieving monopoly power. Sherman Act, §
2, as amended,15 U.S.C.A. § 2.

[16] Monopolies 12(1.3)
265k12(1.3) Most Cited Cases

To win on a conspiracy to monopolize claim under the
Sherman Act, a plaintiff must show: (1) proof of a concerted
action deliberately entered into with the specific intent to
achieve an unlawful monopoly; and (2) the commission of
an overt act in furtherance of the conspiracy. Sherman Act,
§ 2, as amended,15 U.S.C.A. § 2.

[17] Monopolies 28(1.5)
265k28(1.5) Most Cited Cases

Pursuant to Clayton Act requirement, an antitrust plaintiff
must make some showing of actual injury attributable to
something the antitrust laws were designed to prevent.
Clayton Act, § 4,15 U.S.C.A. § 15.

[18] Monopolies 28(1.5)
265k28(1.5) Most Cited Cases

Injury in fact is required in an antitrust case even when the
case is litigated as a class action. Clayton Act, § 4,15
U.S.C.A. § 15.

[19] Federal Civil Procedure 161.1
170Ak161.1 Most Cited Cases

The difficulty of proof on a question will not defeat class
certification.Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

[20] Federal Civil Procedure 181.5
170Ak181.5 Most Cited Cases

Retailers who brought antitrust suit alleging that credit card
associations engaged in illegal tying arrangement by
requiring that stores accepting their credit cards also accept
their debit cards met their burden on motion for class action
certification of showing that injury in fact was susceptible to
common proof and that class treatment was therefore
appropriate.

[21] Federal Civil Procedure 165
170Ak165 Most Cited Cases

The presence of individualized defenses, such as mitigation,
going only to damages are generally not a barrier to class
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certification.

[22] Monopolies 12(1.3)
265k12(1.3) Most Cited Cases

In the antitrust context, "market power" is the ability of a
single seller to raise price and restrict output.

[23] Federal Civil Procedure 181.5
170Ak181.5 Most Cited Cases

Retailers who brought antitrust suit alleging that credit card
associations engaged in illegal tying arrangement by
requiring that stores accepting their credit cards also accept
their debit cards established that a class action was superior
to any other means of adjudication; without class
certification, there were likely to be numerous motions to
intervene, and millions of small merchants could lose any
practical means of obtaining damages for defendants'
allegedly illegal conduct.Fed.Rules Civ.Proc.Rule 23(b)(3),
28 U.S.C.A.

[24] Federal Civil Procedure 181.5
170Ak181.5 Most Cited Cases

Antitrust suit alleging that credit card associations engaged
in illegal tying arrangement by requiring that stores
accepting their credit cards also accept their debit cards was
maintainable as a class action under section of class action
rule authorizing class action if injunctive relief is
appropriate with respect to the class as a whole; "honor all
cards" rule was generally applicable to all members of the
class, and the request for an injunction ending it was central
to the suit.Fed.Rules Civ.Proc.Rule 23(b)(2), 28 U.S.C.A.

[25] Federal Civil Procedure 165
170Ak165 Most Cited Cases

The presence of a damages claim will not defeat
maintenance of a class action under provision of class action
rule authorizing class action when class-wide injunctive
relief is appropriate, when the requested injunctive relief is a
significant component of the overall relief which plaintiffs
seek.Fed.Rules Civ.Proc.Rule 23(b)(2), 28 U.S.C.A.
*71 Lloyd Constantine,Constantine & Partners, New York
City, for Plaintiffs.

Mark A. Kirsch, Rogers & Wells LLP, New York City, for
MasterCard International, Inc.

M. Laurence Popofsky, Heller Ehrman White & McAuliffe,
San Francisco, CA, Counsel for Visa U.S.A., Inc.

MEMORANDUM AND ORDER

GLEESON, District Judge.

In this antitrust action, several of the nation's largest
retailers, joined by a number of smaller merchants and three
retail associations, challenge rules issued by defendants
Visa and MasterCard that require stores accepting
defendants' credit cards to also accept their debit cards.
Plaintiffs allege that this is a tying arrangement, and that it
is per seillegal under§ 1 of the Sherman Antitrust Act,15
U.S.C. § 1. They also contend that defendants have
attempted and conspired to monopolize the debit card
market in violation§ 2of the Sherman Act,15 U.S.C. § 2.

Plaintiffs have moved for certification of their case as a
class action pursuant toRule 23 of the Federal Rules of
Civil Procedure, with the proposed class comprising all
individuals and businesses that have accepted Visa and/or
MasterCard credit cards, and have therefore been required to
accept the debit cards, within the statute of limitations
period. Defendants oppose the motion and have themselves
moved to strike the expert opinion submitted by plaintiffs in
support of class certification. For the reasons discussed
below, the motion to certify the class is granted, and the
motion to strike the expert is denied.

I. BACKGROUND

The plaintiffs in this action include Wal-Mart Stores, Sears
Roebuck, Safeway, Circuit City, the National Retail
Federation, and a number of other merchants, large and
small. [FN1] The defendants are Visa U.S.A. ("Visa") and
MasterCard International ("MasterCard"), associations
owned and run by member financial institutions in order to
license payment cards with the Visa and MasterCard logos
and set some of the rules governing the handling of card
transactions.

FN1. The full list of plaintiffs is: Wal-Mart Stores,
The Limited, Sears Roebuck, Safeway, Circuit
City, the International Mass Retail Association, the
National Retail Federation, the Food Marketing
Institute, Bernie's Army-Navy Store, Auto-Lab of
Farmington Hills, Burlington Coat Factory
Warehouse, Sportstop, Payless Shoesource, Shoes,
Etc., the Coffee Stop, UCC Kwik Doc, Computer
Supplies Unlimited, Denture Specialist, Inc./
Geneva White D.M.D., Shark 3 Audio, 53, Inc.,
and Scrub Shop.

The following factual background is drawn from the
plaintiffs' Second Amended Consolidated Class Action
Complaint ("Complaint"). Many of these assertions are of
course vigorously disputed by the defendants.

A. Visa and MasterCard

All major American banks are members of both Visa and
MasterCard, resulting in a 95 percent overlap in
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membership between the*72 two associations. (Complaint
¶ 43.) Likewise, nearly every merchant that accepts Visa
also accepts MasterCard, and vice versa. (Id.) These facts
lead to a phenomenon referred to as duality, in which Visa
and MasterCard do not compete against each other and in
fact coordinate many of their policies. (Id. ¶¶ 44-45.)

B. Visa and MasterCard Transactions

Visa and MasterCard do not issue payment cards; they
license member banks to do so. (Id. ¶ 8(m).) Those
"card-issuing institutions" independently set cardholders'

interest rates and fees, although the policy of "duality" has
"facilitated a high degree of uniformity" in those numbers.
(Id. ¶¶ 8(m), 44.) Likewise, member financial institutions

independently contract with retailers to accept the cards. (Id.
¶ 8(n).) Referred to in this capacity as "acquiring
institutions," they reimburse merchants for every Visa and
MasterCard purchase, less a "discount fee."[FN2] (Id. ¶¶
8(n), 8(p).) The discount fee is largely based on the
"interchange fee," the fee that the acquiring institution pays

the card-issuing institution every time it processes a
payment by one of the card-issuing institution's cardholders
at one of the acquiring institution's retailers. (Id. ¶ 8(o).) The
"interchange fee" is set by Visa and MasterCard.[FN3] (Id.)

FN2. A bank can function as both a card-issuing
institution and an acquiring institution. (Id. ¶ 7.)

FN3. The complaint includes the following
illustration of the chain of transactions:
Bank A issues a Visa credit card to Consumer X,
who purchases a garment for $100 at Store Y,
which was "acquired" for Visa by Bank B. Visa
rules mandate that Bank B must pay Bank A an
interchange fee of 1.25% of the amount of the
transaction,i.e., $1.25. Bank B will charge Store Y
a "discount fee" higher than $1.25 in order to
recover the mandated interchange fee and other
fees that Visa rules mandate Bank B to pay Visa on
each and every Visa credit card (and debit card)
transaction and to earn a profit for itself. Thus,
Bank B may charge a discount fee of 1.60% of the
transaction amount (or $1.60) to Store Y. When
Store Y presents Consumer X's $100 Visa
transaction to Bank B, the bank will credit Store
Y's account for $98.40, send the Visa mandated
$1.25 interchange fee to Bank A and retain the $.35
balance of the "discount fee."
(Id. ¶ 8(o).)

C. Payment Cards

Payment cards come in a variety of forms. A credit card,
such as a Visa or MasterCard credit card, allows a
cardholder to make a purchase and pay off his card-issuing

institution off over time. (Id. ¶ 8(d).) A "charge card" or
"travel and entertainment card," such as American

Express's green card, allows its holder to make a purchase
on credit that extends only to the end of the monthly
payment period. A debit card allows a holder to access his
bank account directly. (Id. ¶ 8(f).) A debit card might be an
ATM card, which enables the holder to withdraw cash from
an ATM, or a "POS debit card," which can be used to make
a purchase at the "point of sale," or both. (Id. ¶¶ 8(g), 8(h).)

POS debit card transactions are effectuated in one of two
ways: "on-line" or "off-line." In a debit transaction
completed on-line, the cardholder enters his "personal
identification number" or "PIN" into a PIN pad; the
card-issuing institution verifies that there are sufficient
funds present in the cardholder's account; puts a "hold" on
those funds; and transfers the money to the retailer's account
within a day. (Id. ¶ 8(k).) On-line debit networks include
NYCE, MOST, Pulse, and Shazam. (Id.) In a debit
transaction completed off-line, the cardholder does not enter
a PIN but rather signs a slip as she would if paying by credit
card. (Id. ¶ 8(l ).) The card-issuing bank may or may not
check the sufficiency of funds; may or may not put a hold
on the purchase price; and will transfer the money from the
cardholder's account to the retailer's in one to seven days.
(Id.) Off- line debit transactions are less secure than those

completed on-line, principally because fraud is more likely
when a signature, as opposed to a PIN, is required. (Id. ¶
56.) The VisaCheck and MasterMoney cards, which are at
the center of this litigation, are off-line POS debit cards. (Id.
¶ 8(e).)

D. Visa and MasterCard Entry Into the Debit Card Market

Visa and MasterCard dominate the credit card market. By
1979, their share of the credit card market exceeded 90
percent; if the market is defined more broadly to include
*73 charge cards, such as American Express, the share for
Visa and MasterCard exceeded 70 percent. (Id. ¶ 47.) So
prevalent were Visa and MasterCard that most retailers felt
compelled to accept them. (Id.) Visa and MasterCard
member institutions took advantage of the cards' dominating
position, and the members' ability to coordinate action, to
erect barriers to entry for potential competitors. (Id. ¶¶
49-54.)

In 1979, Visa and MasterCard launched their off-line POS
debit cards, VisaCheck and MasterMoney, respectively. (Id.
¶ 65.) Pursuant to the defendants' "honor all cards" rule, any
merchant accepting Visa or MasterCard credit cards was
contractually obligated to accept VisaCheck and
MasterMoney as well. (Id. ¶ 66.) Also linked were the
interchange fees: Visa and MasterCard set them for the
off-line POS debit cards at the same level as for credit cards.
(Id. ¶ 67.) This equivalence occurred notwithstanding the
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fact that credit cards are much more expensive for banks
(due to the risks inherent in extending credit) than are debit
cards. (Id. ¶ 68.) The fees associated with the Visa and
MasterCard off-line POS debit cards far exceeded the fees
for competing on-line POS debit networks. For example, in
1996 the interchange fee on a $100 retail transaction (at a
non-supermarket) was $1.10 for a VisaCheck transaction or
$1.31 for a MasterMoney transaction, but only $.05 for a
MOST transaction. (Id. ¶ 69.) Without the tie to credit cards,
the plaintiffs allege that "[r]etailers would not pay these
fixed, supra- competitive and extortionate VisaCheck and
MasterMoney rates." (Id. ¶ 73.)

In 1996, there were 1.2 billion retail transactions involving
VisaCheck or MasterMoney, totalling $46 billion. (Id. ¶ 79.)
These payment options are fungible with cash, checks,
travelers checks, and on-line POS debit cards; therefore,
retailers would have lost virtually none of those $46 billion
in sales if they had not accepted VisaCheck or
MasterMoney. The interchange fees on these transactions
were $580 million; the costs incurred by retailers had they
been able to refuse VisaCheck and MasterMoney and have
customers pay through one of the other listed means would
have been only $90 million. (Id. ¶¶ 82-83.)

Visa and MasterCard have undertaken a number of
measures to "deceive" retailers about the off-line POS debit
cards. (Id. ¶ 89.) They designed them to be "visually and
electronically indistinguishable" from credit cards so that
retailers would not even know they were accepting a
different form of payment, and they set the interchange fees
at the same level for debit and credit so that retailers would
not notice the difference when they were billed.[FN4] (Id.
¶¶ 92-93.) Since as early as 1982, numerous merchants

discovered that they were accepting the cards, despite the
"campaign of concealment," and complained about it. But

all were told that they must accept the cards if they wish to
remain eligible for Visa and MasterCard credit cards. (Id. ¶¶
98-110.)

FN4. In 1994, Visa adopted a slightly different
interchange fee for debit and credit, while
MasterCard has continued to charge the same rate.
(Id. ¶¶ 95-97.)

In order to protect their positions in the growing market for
debit payments, Visa and MasterCard set out to eliminate
the competition offered by the "cheaper, faster and safer"
on-line POS debit networks. (Id. ¶¶ 75, 113.) The efforts are
succeeding. In 1995, the number of
VisaCheck/MasterMoney transactions increased by 80
percent over 1994, while on-line POS debit transactions
increased by only 40 percent. (Id. ¶ 119.) At the end of
1996, the defendants' off-line POS debit cards had captured
65 percent of the POS debit card market. (Id. ¶ 120.)

E. This Action

The plaintiffs allege that the contractual requirement that
they accept Visa and MasterCard debit cards along with the
credit cards is an illegal tie pursuant to§ 1 of the Sherman
Act, 15 U.S.C. § 1. They also contend that the defendants
have attempted and conspired to monopolize the debit card
market in violation of§ 2 of the Sherman Act,15 U.S.C. §
2. The plaintiffs seek an injunction ending the alleged tie

and treble damages.

Plaintiffs now move to certify a class of approximately four
million merchants who have accepted Visa or MasterCard
credit *74 cards and who therefore have been required to
accept VisaCheck or MasterMoney.

F. The Expert Reports

Both sides have introduced expert reports to support their
respective positions in favor of and in opposition to class
certification. Their analyses are summarized in brief here.

1. Dennis W. Carlton: Opening Report

The plaintiff's expert is Dennis W. Carlton, a professor of
economics at the University of Chicago's Graduate School
of Business, who has published widely on industrial
organization, antitrust topics, and the credit card industry.
Assuming the allegations in the plaintiffs' complaint are
true, Carlton concludes that three central issues (whether
credit and debit cards are distinct products; whether Visa
and/or MasterCard have market power in credit cards; and
whether the tying policy injures all class members) are
appropriate for class-wide determination. (Declaration of
Dennis W. Carlton, Ph.D. in Support of Plaintiffs' Motion
for Class Certification ("Carlton Declaration"), ¶ 4, 7.)

First, determining whether credit cards and debit cards are
distinct products will turn on the objective characteristics of
the products, which influence consumer attitudes, which in
turn influence retailer attitudes. (Id. ¶ 10.) It would be
"highly duplicative," according to Carlton, to conduct this

inquiry on a merchant-by-merchant basis. (Id.)

Second, determining whether the defendants, either
individually or jointly, have market power in the credit card
market would be best accomplished on a class-wide basis,
according to Carlton. (Id. ¶ 16.) Market power can
sometimes be demonstrated (at least in part) through market
share; defendants' market share by definition does not vary
across members of the class. (Id. ¶ 20.) Another test of
market power is the ability to engage in price
discrimination; again, whether or not the defendants have
that ability is a question subject to class-wide determination.
(Id. ¶ 23.)
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Third, Carlton concludes that the question of injury
resulting from the complained-of tie is susceptible to
class-wide determination. (Id. ¶ 24.) He starts with the
plaintiffs' assertion that, absent the tying arrangement, a
large number of retailers would have refused to accept the
Visa and MasterCard off-line POS debit cards. In that event,
"Visa and MasterCard likely would have found it in their
interest to reduce their interchange fees in order to maintain
merchant acceptance of these cards." (Id. ¶ 29.) As a result,
all class members have suffered an injury as a result of the
tie, namely, the payment of a higher interchange fee for
VisaCheck and MasterMoney than they would have paid
absent the tie. (Id. ¶ 16.) Moreover, Carlton asserts that the
determination of the plaintiffs' claim that retailers have been
injured by defendants' efforts to limit the volume of on-line
debit transactions can be made on a class-wide basis. (Id. ¶
30.)

Finally, Carlton concludes that damages could be calculated
using a common formula based on his theory of injury: but
for the tying arrangement, interchange fees for off-line debit
would be lower. (Id. ¶ 33.) Carlton estimates that in this

"but-for" world the interchange fees for off-line debit
would be comparable to that for on-line debit; an individual
merchant's damages could therefore be calculated by
measuring the overcharge it had paid on all the off-line debit
transactions it accepted. (Id. ¶ 34-35.)

2. Richard L. Schmalensee

The defendants' expert is Richard L. Schmalensee, the dean
of the Sloan School of Management at the Massachusetts
Institute of Technology and the Billard professor of
economics and management. Like Carlton, Schmalensee has
published widely on industrial organization, antitrust topics,
and the credit card industry.

Schmalensee's principal attack addresses Carlton's theory of
injury and damages. He concludes that Carlton's "but-for"
analysis is grossly over- simplified and does not account for
a ripple effect of consequences that would have flowed from
an end to the tie, resulting in different costs and benefits for
different merchants. First, Schmalensee concludes that a
dramatic reduction in off-line debit interchange fees would
have resulted in many fewer banks issuing many fewer
cards. (Declaration of Richard L. Schmalensee, Ph.D. in
Support of Defendants' Opposition*75 to Class
Certification and Defendants' Motion to Strike the
Declaration of Dennis W. Carlton, Ph.D. ("Schmalensee
Declaration"), ¶ 60.) With the lower interchange fees, Visa
also would likely have spent far less than the $100 million it
has spent advertising VisaCheck since 1992, resulting in
even less usage. (Id. ¶ 67.) With fewer cards in circulation,
less promotion, and an end to the tie, fewer merchants
would accept the off-line POS debit cards, notwithstanding

the lower interchange fees. (Id. ¶ 70.)

Schmalensee suggests another consequence of Carlton's
"but-for" world: an increase incredit cardinterchange fees.
"As a matter of elementary economics, changing the terms
of a tied sale (e.g.,untying the products and unbundling the
prices) generally has to affect the prices of both the tiedand
the tying product if it is to have any effect on price." (Id. ¶
74.) This is because a merchant purchasing the two tied
products must have concluded that it is willing to pay the
aggregate price for the two products. If it is payingmore
than it would like for the tied product, it must be payingless
than it would be willing to for the tying product, or else it
would not complete the transaction. (Id.)

Based on these conclusions, Schmalensee contends that
there would be "winners" and "losers" in the untied,

"but-for" world. The factors determining whether a
particular merchant would win or lose in the but-for world
(and the measure of its win or loss) are its mix of credit and
debit transactions; the level of incremental sales it generates
by accepting off-line debit; its incremental profit margin on
those sales; and the payment methods (and their costs) its
customers would use instead of off-line debit. (Id. ¶¶
90-107.) Because these factors will vary widely among
merchants, the existence and extent of plaintiffs' injuries are
not amenable to class-wide determination. (Id. ¶¶ 112-35.)
Similarly, the existence of these variables makes the
accurate calculation of damages by a class-wide formula
impossible. (Id. ¶ 136-42.)

Schmalensee also contends that the other issues Carlton
addresses (whether debit and credit cards are distinct
products and whether defendants possess market power)
cannot be established on a class-wide basis. Cardholders
may see debit and credit cards as substitutes for each other
at certain classes of retailers, but not at others. (Id. ¶
147-48.) Moreover, defendants' market power may be
greater or lesser when considered relative to merchants of
different sizes or types. (Id. ¶ 149-52.)

3. Carlton's Reply

In his reply declaration, Carlton challenges Schmalensee's
contentions, using both empirical and theoretical arguments.

First, he disputes Schmalensee's argument that, in the
"but-for" world of lower debit card interchange fees, banks

would have issued fewer of the cards and there would have
been less promotion, resulting in an overall decrease in
transaction volume. He points to Visa's experience with
Interlink, its on- line debit card.[FN5] In April 1997, Visa
dramatically lowered the interchange fees for Interlink
transactions. Depending on the size of a given transaction,
the reduction was as much as 75 percent. After this move,
the number of Interlink transactions and merchants
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accepting the cardrose,the opposite of what Schmalensee's
model would have predicted. (Reply Declaration of Dennis
W. Carlton in Support of Plaintiffs' Motion for Class
Certification ("Carlton Reply"), ¶ 17.) Visa also cut its
interchange fees for the off-line debit card in 1992, yet
usage has increased dramatically since that time. (Id. ¶ 18.)
Carlton also notes that one of the original purposes of debit
cards was to help banks reduce the high cost of processing
checks; that incentive would remain, even if interchange
fees fell. (Id. ¶ 20.) Finally, banks could make up for lower
interchange fees by assessing cardholders annual fees or
transaction fees. (Id. ¶ 22.)

FN5. This card, along with MasterCard's on-line
Maestro card, is not subject to the "honor all cards"
rule. Only merchants with PIN pads are equipped
to accept these cards.

Second, Carlton disputes Schmalensee's assertion that,
assuming market power in the credit card market, an end to
the tie would lead to an increase in credit card interchange
fees, which would in turn create "winners" and "losers"
among merchants. Carlton first*76 cites two empirical
"benchmarks" in disputing Schmalensee's conclusion. He

points to Canada, where banks do not issue off-line debit
cards and their use by consumers is rare. All else being
equal, credit card interchange fees should be higher in
Canada, according to Schmalensee's model, because there
effectively is no tie. Yet, credit card interchange fees in
Canada arelower than in the United States. (Id. ¶ 27- 30.)
As a second "benchmark," Carlton offers historical evidence
from the United States. Between 1991 and 1998, off-line
debit transactions increased many times over. All else being
equal, credit card interchange fees should have declined
during this period, according to Schmalensee's model.
Specifically, as the volume of off-line debit card
transactions increased, merchants would have to be
compensated for the high interchange fees with a diminution
in the interchange rates for the tying product. Yet the credit
card interchange fees generally stayed the same or increased
(when adjusted for inflation) during that period (Id. ¶ 31.)

Carlton also disputes Schmalensee's assertions regarding
credit card interchange fees as a matter of economic theory.
Carlton contends that Schmalensee's model was limited to
situations in which the tying and tied products are sold in
fixed proportions and are independently demanded. (Id. ¶
34.) Models applicable in other settings, Carlton asserts, do
not predict an increase in the price of the tying product
when the tie is broken. In fact, one model, in which the
seller possesses market power in both the tying and tied
product, actually predicts a decline in price forboth
products when the tie is broken. (Id. ¶ 35.)

Finally, Carlton disputes Schmalensee's conclusions that

market power and definition are not susceptible to
class-wide proof. (Id. ¶ 42-48.)

II. DISCUSSION
A. The Motion to Strike

The defendants have moved to strike Carlton's expert
opinion based onFederal Rule of Evidence 702, as
construed by the Supreme Court inDaubert v. Merrell Dow
Pharmaceuticals, Inc.,509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed.2d 469 (1993), and Kumho Tire Co., Ltd. v.
Carmichael,526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238
(1999). Specifically, they contend that Carlton's opinion is
inadmissible because it is "legally irrelevant and not
rationally based on the pertinent facts or on any analysis."
(Memorandum of Law in Support of Defendants' Motion to
Strike Opinions Offered by Dennis W. Carlton, at 1.)

Rule 702provides:
If scientific, technical, or other specialized knowledge
will assistthe trier of factto understand the evidence or to
determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise.

Fed.R.Evid. 702(emphasis added).Daubert, on which the
defendants rely, involved "the standard for admitting expert
scientific testimonyin a federal trial." 509 U.S. at 582, 113
S.Ct. 2786(emphasis added).

[1] As the highlighted phrases indicate, theDaubertinquiry
was designed to shield the fact-finder at trial from flawed
evidence. We are obviously not at trial; the parties have not
even filed dispositive motions yet. In this preliminary stage
of the case, I am very far from the "trier of fact"
contemplated inRule 702. Indeed, I am expressly forbidden
from engaging in "a preliminary inquiry into the merits" of
the case.Eisen v. Carlisle & Jacquelin,417 U.S. 156, 177,
94 S.Ct. 2140, 40 L.Ed.2d 732 (1974). In particular, a court
at the class certification stage should not delve into the
merits of an expert's opinion, or indulge "dueling" between
opposing experts.Caridad v. Metro-North Commuter R.R.,
191 F.3d 283, 292 (2d Cir.1999)(quoting Krueger v. New
York Tel. Co.,163 F.R.D. 433, 440-41 (S.D.N.Y.1995)),
petition for cert. filed,(U.S. Dec. 27, 1999) (No. 99-1084).

Notwithstanding these distinctions, the defendants contend,
and I agree, that there is a role for aDaubert inquiry at the
class certification stage. It cannot be that a court could
certify a class (in this case of approximately four million
members) on the basis of an expert opinion so flawed that it
is inadmissible as a matter of law. Although there is a*77
role for a Daubert test here, it is a limited one, tailored to
the purpose for which the expert opinion is offered. The
question is not, therefore, whether a jury at trial should be
permitted to rely on Carlton's report to find facts as to
liability, but rather whether I may utilize it in deciding
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