
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

--- - -- -- - -- -- - -- -- - -- -- - -- ---- ---- - --- --- - -- - --- -- ---- --- - -- - --x

INRE MASTER FILE NO.

CV -96-5238

(Gleeson, J.)VISA CHECK/ASTERMONEY ANTITRUST
LITIGATION

--- - ---- - ---- - ------- - -- -- ---- ------- - -- -- - - - --- - -- -- - -- -- -- ---x

This Document Relates To

All Actions:

----- --- - -- --- ---- - -- -------- - -- -- - --- ---- -- - --- - - - -- - -- -- -- ---x

DECLARTION OF JEFFREY I. SHINDER IN SUPPORT OF
LEAD COUNSEL'S APPLICATION FOR FEES AND

REIMBURSEMENT OF COSTS AND EXPENSES
FOR JULY 2008 THROUGH SEPTEMBER 2008

I, Jeffrey 1. Shinder, declare as follows:

1. I am Managing Partner of Constantine Cannon LLP ("Constantine Canon" or

"Lead Counsel"), a nationally recognized law firm specializing in antitrst litigation and

counseling; complex corporate and commercial litigation and arbitration; corporate compliance;

governent relations, legislative affairs, and regulatory policy; representation before governent

agencies; trsts and estate planing, administration, and litigation; labor and employment

counseling, litigation, and arbitration; intellectual property and technology litigation and

~ounseling; and environmental litigation and counseling, with offces in New York, New York

and Washington, D.C. We submit this Declaration in support of Lead Counsel's application for

an award of attorneys' fees biled in connection with services rendered to the Class in the above-

entitled action from July 2008 through September 2008, and for the reimbursement of costs and

expenses incured by the Class during the. same period.
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2. Lead Counsel files this application pursuant to (a) this Court's February 9, 2005

Order; (b) Paragraph 17 of the June 13,2003 Notice of Settlement Agreements (providing that

Lead Counsel "may, from time to time (after August 18, 2003) petition the Cour for

reimbursement of fees, costs and expenses from the Settlement Funds, including fees incurred. . .

while administering the Settlement Funds (including the plan of allocation and distribution)");

(c) Paragraphs 14 of the June 4, 2003 Settlement Agreements with Visa and with MasterCard

(which provide that Lead Counsel "reserves the right to make additional applications for fees,

costs, and expenses incurred in ... administering the Settlement"), which were approved as par

of the Final Approval of the Settlements, Plan of Allocation, and Fee Petition (In re Visa

Check/MasterMoney Antitrust Litig., 297 F. Supp. 2d 503 (E.D.N.Y. 2003), a!f'd sub nom. Wal-

Mart Stores, Inc. v. Visa US.A., Inc., 396 F.3d 96 (2d Cir.), cert. denied sub nom. Leonardo's

Pizza by the Slice, Inc. v. Wal-Mart Stores, Inc., 544 U.S. 1044 (2005)); (d) the Cour's

November 14, 2006 Order; (e) the Special Master's December 29, 2006 Order; and (f) the

Cour's November 14, 2007 Order, granting Lead Counsel's October 10, 2007 request to make

quarerly petitions for reimbursement to the Special Master.

3. The factual matters set forth and the assertions made herein are true and correct to

the best of my knowledge, information, and belief.

4. Constantine Cannon serves as Lead Counsel for the Class in this action. The

work performed by our attorneys and staff has been largely under my supervision. It has been

conducted effectively, effciently, and economically, and to avoid unnecessary expenditures of

time and expense. The work conducted from July 2008 through September 2008 included efforts

dedicated primarily to administering the claims process (including handling and resolving

outstanding Class Member appeals and disputes; working with and overseeing the efforts of the
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Claims Administrator, The Garden City Group, and Lead Counsel's consultants regarding Class

Member distributions, claims and check-cashing deadlines, uncashed claim check issues, and

outstanding claims, challenges, consolidations, and appeals; and responding to Class Member

questions and concerns); continuing to prepare the groundwork for securitizing the Settlement

Funds (including reviewing and editing securtization documentation with regard to MasterCard

(for example, the indenture, representations and warranties, debenture, offering memorandum,

and sale and contribution agreement materials); efforts relating to retaining additional

underwriters; conferrng with the Court-appointed independent securitization expert; briefing

Special Master Wilcox on progress; conferrng with Class Members regarding their positions on

securitization; and drafting the motion and supporting materials regarding securitization of the

remaining MasterCard payments to the Settlement Fund); preparing for the PIN debit claims

process (including working with and overseeing the efforts of the Claims Administrator, Lead

Counsel's consultants, and Class Members regarding estimation of cash payments for the PIN

debit phase of the settlement distribution; working with and supervising the Claims

Administrator's work in preparing PIN debit notices for mailing; and preparing an initial draft

merchant advisory concerning PIN debit notices and distributions); directing the investment of

the Settlement Funds and preparing tax returs; and confirming continued compliance with the

Settlement Agreements.

LODESTAR

5. Constantine Cannon spent a total of 446.50 hours on this litigation during the

July-September 2008 period. The firm's lodestar for the time spent durng this period is

$160,436.25. The lodestar is based on the firm's customary rates and on actual hours biled, and

includes no estimates for future time to be biled (Lead Counsel wil be making additional
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applications for fees, costs, and expenses incured on behalf of the Class for work post-dating

September 30, 2008). A breakdown of the lodestar by attorney and paralegal from July 2008

through September 2008 is as follows:

Attorne s
Begleiter, Robert L.

Shinder, Jeffre 1.

Ka an, S. Michael

Roth, Am N.

Peters, Michelle A.

Enzler, Jason

67.75

7.75

57.00

61.00

32.75

120.50

Parale als

Seelig, Matthew

Morrson, Kevin

O'Keefe, Patricia

Mu h, Jeremy
Curis, Hannah

$625

$575

$450

$345

$345

$325

$42,343.75

$4,456.25

$25,650.00

$21,045.00

$11,298.75

$39,162.50

3.00 $175 $525.00

6.50 $170 $1,105.00

86.00 $165 $14,190.00

2.25 $160 $360.00

2.00 $150 $300.00

446.5 $160,436.25Totals

6. These rates, including between $150 and $175/hour for paralegals, between $325

and $345/hour for senior-level attorneys, and between $450 and $625/hour for parer attorneys,

are in line with or below the rates billed by other nationally recognized firms specializing in

antitrust and complex commercial litigation that offer experience and service comparable to

Constantine Cannon, and that provide services to clients nationwide and/or are similarly located

in Manhattan and practicing in the Eastern and Southern Districts of New York.
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7. Using the criteria that Lead Counsel and its outside auditor used in conjunction

with the August 18, 2003 Petition for Fees and Reimbursement for Costs and Expenses, we

audited Constantine Cannon's time records for the July-September 2008 period. Based on this

audit, we deducted no fees and, therefore, Lead Counselsapplication for fees remains at

$160,436.25.'

EXPENSES

8. Lead Counsel requests payment for a total of $286,248.18 in expenses that have

been biled in connection with this litigation for the July-September 2008 period.

9. These expenses are broken down into summary categories as follows:

Consultin CRA International, Inc.

N & A Consulting LLC

Cannonade Ca ital LLC

Total Consultin

$43,944.50

$19,171.55

$221,940.00

$285,056.05

Constantine Cannon Cour Filin & Transcri t Fees
Document Scannin

Facsimile

Federal Ex ress

Photoco ies

OffsiteStorage

PACER Research

Posta e

Teleconference

Trans ortation

Total Constantine Cannon

$144.80

$2.04

$41.25

$288.71

$45.80

$338.70

$11.76

$1.68

$117.25

$200.14

$1,192.13
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I 
Total Expen.e. Biled

I $286,2480181

10. These expenses are reflected in Constantine Cannon's books and records (which

are prepared from expense vouchers and check records), and are an accurate record of the

expenses biled.

11. Using the criteria that Lead Counsel and its outside auditor applied to the August

18, 2003 Petition, we audited Lead Counsel's expense records for the July-September 2008

period. This audit resulted in a deduction of $271.32 in expenses (including $203.96 in

consulting expenses and $67.36 in Constantine Canon expenses). This deduction has been

excluded from the summary expense categorization set forth above, and from Lead Counsel's

application for payment of$286,248.18 in expenses.

CONSULTING EXPENSES

12. Consistent with the Special Master's request for additional information to

facilitate her review of Lead Counsel's previous requests for reimbursement of costs and

expenses, we provide the following additional detail regarding the Consulting Expenses

referenced in the table, above. As with previous representations made to the Cour, Lead

Counsel wil provide a copy of the original invoices received from these consultants to the

Special Master for an in camera review.

13. Lead Counsel requests a total of $285,056.05 in consulting expenses biled in

connection with this litigation during the July-September 2008 period. This amount reflects

Lead Counsel's reduction of consulting expenses by a total of $203.96 (representing a deduction

of $207.00 for CRA International, Inc. offset by an increase of $3.04 in expenses for N&A

Consulting LLC), as detailed furher, below.
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14. These consulting expenses are broken down as follows:

CONSUL TING ITEM AMOUNT

CRA International, Inc. $43,944.50

N & A Consulting LLC $19,171.55

Cannonade Capital LLC $221,940.00

A. eRA International. Inc.

15. During the July-September 2008 period, Lead Counsel was biled $44,151.50 in

expenses by its economic consultant, CRA International, Inc. ("Charles River Associates" or

"CRA"). This amount reflects the total amount biled by CRA for work performed on behalf of

the Class from July 5, 2008 through September 26, 2008, as well as expenses billed in

connection with that work.

16. As Lead Counsel has previously conveyed to the Court, CRA has provided the

expert economic analysis for the Class during this litigation, and Lead Counsel has continued to

utilize that expertise since the Settlement Agreements were reached. CRA has continued to work

closely with Lead Counsel regarding implementation of the Plan of Allocation and the

distrbution of the Settlement Funds to Class Members, and to perform multiple functions in

connection with the Plan of Allocation and the distribution.

17. During the July-September 2008 period, CRA has continued to work closely with

Lead Counsel and the Claims Administrator to assist with the distrbution process, primarly by

assisting with final preparations for the mailing of PIN debit notices (including further

implementing the PIN debit transaction methodology (which CRA developed and understands

well); estimating Class Members' PIN debit purchase volumes and distributions; and working

closely with the Claims Administrator to verify the accuracy of Class Members' PIN debit

estimated cash payments); responding to Class Member questions; and consulting with Lead
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Counsel, the Claims Administrator, and N & A Consulting LLC in resolving Class Member

challenges and appeals. Each of these tasks has been engaged in for the benefit of the Class, and

we anticipate that CRA wil continue to play an important role in the distribution.

18. CRA has submitted invoices to Lead Counsel for the period of July 5, 2008

through September 26, 2008, that contain daily time entries with a description of the work

conducted and the amount of time expended (organized by person), as well as expenses incured

by CRA in connection with its work on this matter. Lead Counsel has reviewed each of these

invoices to determine whether the efforts undertaken were for the benefit of the Class.

19. During this time frame, CRA expended a total of 113.60 hours (constituting a

deduction of 1.80 hours from the 115.40 hours that CRA set forth in its invoices, as detailed

below) in this representation. CRA's biling rates ranged from $115/hour for support staff to

$420/hour for the work of Stephen Kletter, a Principal at CRA. The majority of the work during

this period was performed by Mr. Kletter (93.90 hours at a rate of $420/hour) and CRA

economic associates and analysts (11.5 hours at a rate of $235/hour and 8.20 hours at a rate of

$220/hour).

20. While CRA's billng rates are consistent with the rates charged by other economic

firms of this caliber, CRA has discounted the hourly rate for Mr. Kletter for work performed on

behalf of the Class. This rate ($420/hour) reflects a discount of $55/hour below Mr. Kletter's

standard hourly rate (or more than eleven percent).

21. As aresult of its review of CRA' s invoices, Lead Counsel has reduced its request

for expenses paid to CRA by $207.00, representing a deduction in fees (constituting 1.80 hours

at a rate of $115/hour) for work done in connection with biling and preparing invoices.
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Accordingly, the total amount of expenses for CRA that Lead Counsel hereby requests from the

Cour is $43,944.50.

B. N & A Consultin2 LLe

22. During the July-September 2008 period, Lead Counsel was biled $19,168.51 in

expenses by N & A Consulting LLC ("Noblett & Associates" or "Noblett"). This amount

reflects the total amount biled by Noblett for work performed on behalf of the Class during that

period, as well as expenses biled in connection with that work.

23. Michael McCormack is the sole individual from Noblett who has performed work

on behalf of the Class. Mr. McCormack was retained by Lead Counsel to provide consulting

services in support of the Plan of Allocation. As Lead Counsel has previously informed the

Cour, before joining Noblett, Mr. McCormack worked in merchant acquiring for the Wells

Fargo bank. In that function, he developed an expertise concerning the various ways that

acquirers and Visa capture and maintain merchant data. This expertise has proven critical to the

execution of the Plan of Allocation and continues to provide a tremendous benefit to the Class.

24. During the July-September 2008 period, Mr. McCormack has worked extensively

with Lead Counsel, the Claims Administrator, CRA, and Class Members in resolving Class

Member challenges and appeals and in estimating cash payments for the PIN debit phase of the

settlement distribution. He has continued to (a) interface directly with Class Members that have

submitted consolidated claim forms to ensure that their consolidation captures all of their store

locations and divisions; (b) undertake necessary research when presented by Class Members with

disputed or complicated claims (particularly when resolution of the issues related to those claims

would benefit from his expertise and knowledge regarding how acquirers capture merchant

information); (c) work directly with Lead Counsel and the Claims Administrator to ensure that
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each Class Member receives its optimal amount through the distribution process; and (d) work

with the Visa Transactional Database in order to faci1tate the ongoing distribution process. Each

of these tasks has been for the benefit of the Class. We continue to anticipate that Noblett,

through Mr. McCormack's efforts, wil remain an important par of the distrbution team for the

foreseeable future.

25. Noblett has submitted invoices to Lead Counsel for the July-September 2008

period, detai1ng on a daily basis the work performed and time expended by Mr. McCormack on

this matter, as well as the expenses incurred in connection with that work. Lead Counsel has

reviewed these invoices to determine whether the efforts undertaken were for the benefit of the

Class.

26. During this time frame, Mr. McCormack expended a total of 67.00 hours in this

representation. Mr. McCormack's rate was $286/hour throughout the July-September 2008

period.

27. As a result of its review of Noblett's invoices, Lead Counsel has increased its

request for expenses paid to Noblett by $3.04 (to account for a calculation error in telephone

charges). Accordingly, the total amount of expenses for Noblett that Lead Counsel hereby

requests from the Cour is $19,171.55.

C. Cannonade Capital LLC

28. During the July-September 2008 period, Lead Counsel was biled $221,940.00 in

expenses by Cannonade Capital LLC ("Cannonade"). This amount reflects the total amount

biled by Canonade for work performed on behalf of the Class during that period.

29. Joshua Slovik is the sole individual from Cannonade who has performed work on

behalf of the Class. As Lead Counsel previously represented to the Cour, Mr. Slovik was
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retained by Lead Counsel to provide financial advisory services on behalf of the Class, including

escrow account management, funds investment, quarterly and annual tax return preparation,

interest accrual analysis on attorneys fees and coordination of payments, distribution fuding,

and disbursement account review and funding. 
1

30. Durng the July-September 2008 period, Mr. Slovik has focused his efforts in

two areas: (a) managing the Settlement Funds (including reviewing and recommending

investment alternatives; monitoring account performance and market conditions; assisting in the

preparation of and reviewing the quarterly tax returns; monitoring and processing account

disbursements; and reviewing invoices from firms working on the securitization); and (b)

attempting to advance the securtization of the payments to the Class, including (i) reviewing and

editing securitization documentation (consisting of the offering memorandum, indenture, and

sale and contribution agreement); (ii) working with the independent expert to update him on the

process to date and on issues relating to the securitization and to review and prepare analyses of

his suggestions (including Class Members' accounting for settlement, Class Member positions

on securitizing the remaining settlement payments, and pricing of securities); (iii) developing

and coordinating the timeline and document preparation and review, and managing the

1 As financial advisor for the Class, Mr. Slovik also has engaged in underwriter selection (development and

implementation of the selection process, and negotiation öf engagement letters, including with regard to
compensation, roles, conflct avoidance, and timing); securitization counsel management for issuer and underwiters
(negotiation of hourly rates, exclusivity, and other clauses, coordination of issuer counsel input, and review of
representations and warranties, covenants, and indemnfication);' securitization strctue management (review and
analysis of potential comparable transactions, discussions with underwriters regarding alternatives and impact on
proceeds to the Class, and preparation of independent analysis and view of optimal securitization); Visa and
MasterCard negotiations (preparation for and parcipation in negotiations with Visa and MasterCard regarding

securitization, and assisting in preparation and review of required correspondence); rating agency coordination
(preparation of presentations to rating agencies, and participation in discussions regarding strcture and procedures
required to secure credit ratings); and securiti:zation economics (analysis of potential proceeds to the Class under
various scenarios, and benchmark development to analyze which securitization scenarios are potentially in the best
interest of the Class). Among the many valuable services that Mr. Slovik continues to provide to the Class, is the
investment (under Lead Counsel's dirèction) of the Settlement Funds in conservative short-term investments to
maximie the interest that the Class receives on the fuds distributed.
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* * *

34. None of the time or expenses billed in conjunction with the preparation of this

application or the audit conducted in conjunction with the same (or time or expenses biled in

conjunction with the preparation of any other request for attorneys' fees or expense

reimbursement by Lead Counsel) has been included in this application.
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35. Lead Counsel will post this Declaration on or about Januar 15, 2008 on the case

website (ww.inrevisacheckmastermoneyantitrstlitigation.com) in compliance with the Court's

February 9, 2005 and November 14, 2006 Orders, the Special Master's December 29, 2006

Order, and the Court's November 14,2007 Order, all of which govern the submission ofthis and

subsequent applications for fees and reimbursements of costs and expenses.

36. In compliance with the Court's February 9,2005 and November 14, 2006 Orders,

the December 29,2006 Order of the Special Master, and the Court's November 14,2007 Order,

the undersigned has caused to be delivered on or about January 15, 2008, to Special Master

Wilcox: (a) this Declaration; (b) detailed line-by-line daily time records, including the amount of

time biled each day by each Constantine Cannon attorney and paralegal, with a description of

how such time was spent (organized (i) chronologically and (ii)by attorney and paralegal); (c)

detailed line-by-line expense records with a description of each expenditure (organized (i)

chronologically and (ii) by expense category); and (d) copies of invoices submitted by the

following entities for the time periods specified for each entity, above: (i) CRA, (ii) Noblett, and

(iii) Canonade.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York

January 15, 2008
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